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feature article

The Attorney’s Role
in Representing
Clients Engaged in

the Mediation Process

by ortn Galvin

Alternative dispure resolution (ADR) and Johnny Cash
may not Appear to have much in common, but hiz song
“Folsorn Prison Blues,” has 2 line vhat calls out the notice, "I
hear 2 train 2 coming, it’s coming ‘round the bend.™ Itk a
refrain that may be appropriste for consideration by lawyers
* who have heard of ADR, but heve nior weken the oppertanity
to board ane of the ADR cart that's astached to a resin, (the
prastice of lae) that's been "a coming”® this way for 30 years; and,
it om the Bt raele for upe Lyr Jaxeprare.

Ag early 2s 1976, ADR wag identified as o favorable justice
system 2pprogch to addrass both the publics and the bar's
growing frustration with trowded dockets, lengthy trial
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calendars, and the economic and human coste of the
traditional adversaiial system. At the well-known Pound
Conference beld in 1976% formally named tha “Nadonal
Conferance on the Causes of Popular Dissatisfarrion with the
Adminigtration of Justice,” eponsored by the American Ber
Association, the Conferance of Chief Justices, and the Tudicial
Conference of the United States the following remarks on
ADR were made: Harvard Law Sehool Professor Frank Sander
discussed the aleernative process of a mniti-dane esurchouce
approach for repolving disputes; and the lare Chisf Justice
Warren E. Burger, in his keynote address, urged the audience
to desipn " some new—even radically new—'vehizles' to take us
where we want w0 go™ in considering new spproaches to
disgpruse reeplurion.

The American Bar Association’s response to the Pound
Conference was to creare & Spscial Committee on Dispure
Resclution and to follow up wich the first national confesence
on alternative dispute resolution procses im 1977, at Calumbia
Law School in Now Yerk Ciry.

Several years luter in 1982, Justice Berger opined thar “[t]he

exiaring jndicial ayptem ic tos cootly; toe peinful, too
destructive, too inefficient for 4 truly civilized people . , .
“Reliance on the adversarial process as the princips] meens of

_ eesalving conflicts is 4 rmistales that must be corrseted . . 0

“For some disputes, trials will be the anly maans, bur for magy
claims, trial by adversarial contest must in time go the way of
the ancient trial by barde and blood.™

Nebrzska has been low to 2dopt and utilize thesz now note

 so-new *vehicles, whith are able to provide alternative mechods

[
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 REPRESENTING CLIENTS ENGAGED IN THE MEDIATION PROCESS

to lirigation 48 » means for resolving disputes. One of the
cazliest forays into ADR by the Nebraska Legislature wms in
1987 when it first enacted the Uniform Ashimation Act
providing in selevant part ther (3] provigion in & written
contrict o submit to arbitration any coatroversy thereafver
arlsing berween the pacties . . . js walid, enforceable, and
irrevacble . . ™ Subsequently; che Nebragka Suprerme Court
held thet the stamte authorized binding arbittation of futue
disputes and violared the Nebraska State Constitution, Neb,
Const. arr. 1, § 13, .. . [a]ll courts shall be apen, and avery
persan, dor any injury done him in his lands, goads, person or
teputation, shall have 2 remedy by due coursse of Jaw, and

Justies administered withous denial or delay.” State o Nadraska

Assn. of Pup, Emplayees INAPE], 239 Neb. 633, 477 N.W.2d.
577(1991).

As & direct response o the NAPE case, the Nebrasks
Constimtion was amended in 1992 to stace that "l
Legislature may provide for the enforcement of mediarion,
binding arbitration agreements, and other forms of digpuze
recolution™ The amendment of the Nebraska Constitution
opened the door for the Legidlature to cnact several new and
timely statutes laying the track for alvernarive methods of
dispute tosolution.”

Since the 1996 Nebzaeka Constinstiona) emendment, there
has been modest yer significent progress within Nebragkas
bench and bar in responding to the challenge of Chief Justice
Berger to limit reliance upon the adversasial system

{ercoxraging medigtion in the Payenting Act. Rule 4.3 Douglas
Orrvivsipr oseamiinr Trag wi IVEITHIRG S COUTTY aTIR ALY IRETEATIILE U

end wiferral te ADR), Howevar, there does scem to be
-reluctance by Nebrasks lawyers to fully grasp the opportunities
presented 1o better represent their clients by including
considaration and analysis of 2n sppropriace ADR process in
each ingtance of client dispute representation. While thare may
nor be an appropriats ADR process in every disputed case,
there is a growing sense across the Unized States that lawyers
have an affitmative obligation to actively consider those
aptions with the client before devermining thac litigation s the
Appropriare method to address the elient’s interests,

Iz is the goal of this article to present (z) an outline of the

. procese g lawyer should follow to effectively represent a client

tiling one of che ADR methods, (L) v «flgm thar

medintien is considersd as an alternative to Litigarion; and,

{&) 1o consider when facilitative interest-based mediation is the
appropriate vehisle for rerolution of 3 glient's dispitre.

Lawyer Preparation and Practice in ADR

It s fundamental that {swyers understand that they must
prepare and pragtice differently s an advoeate in Litigation
then 25 an ndvocate in mediation and ADR. As etated by
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Carrie Menkel-Meadow, “Litigative lawyering is not the same
as meditational lawyering” and thar *mediation rdvecacy” is an
“oxymoron.™ Lawyers should seriowsly eonsider that, ar initial
or early chenr conferences, it might be a fuilure of cHerg

* representation for the lawyer w not exploes 2nd cxplain alt

procedural options, ineluding ADR, 10 2¢ 10 provide the cliens
the opporunity to evalugte inhernt differences between g
litigation and mediation approach. Effective representation in
mediation requires that a lawyer be less an sdversarial advocate
and more acouneelor at law in considering altsmative methods
of digpuse resolution,

In order to switch from lirigarion advocate ta ADR/
mediation eounselor, the lawyer mugt understand thes a lavryer
may best servs « client by scting as 2 counsslor within the
medistion or other ADR process. Counselors use the
knowledge and skills necessary to seek resalution of 2 dispute
by worlting collaborativaly and crearively to salve the problems
at the root of 2 dizpute,

Moat mediators will wll you thar the biggest hurdles ro &
successfil and final resolution of o dispure are advocstes and
their cliants who do not underetand the mediation process.
Compatent participation in medigtion requires beth e
knowledge and ability 1o’ participare appropriately in effective
negodation and mediation processes.

A lawyes, who is going te recommend, and Jater participare
in mediation, muet hevs a firm grasp of the tools required for -
the wule. It i¢ imnperative that caunesl salf assess whether he ot

the iy comperent w undertakte that task, or whether outside
RISISIANCE {6 necassary.

Lawyer Self Assessment as Advocate
far Client in ADR

Bepin the self~assesstnent with a veview and considesrtion
of the extent of your education and experience in terms of the
follawing elements.

A.The law and court rules applicabls
to mediation,

Counsel must be familiar with the substantive law

| applications for alternatives to litigarion, including the

Nebraska Canstirurion, the basic mediation steruess and local
fules, The Constitution of the State of Neabraska at Arricle 1

Sec 13, provides for “enforcement of mediation, binding

-whitration agraements, and other forms of dispure resolution.”

The foundational Nehmska ADR statutes include the
Dispute Resolution Act, Unifonm Mediarion et and Unifron
Arbitration Act.” Nebraska has 4 aumber of additional statyres
thet provide en avenue for use of mediston Individual
county and district courts have court rules thet must be
thorouphly understood.t
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B. Key concepts of negotiation and mediation

Negotiarion is a specislized communication process used
proactively to aesigr rether than impede or derail the settlement
affort,. Mediation includes the elements of negotiation ss g
participatory, sreative, and colleborative problem-solving
process, which requines voluatary joint efforte of the mediator,
client, counsel and all necessary parties.

There are several effective merheds of negotiation and
mediztion. If counsel hes nor had both the education and
practics with accepted methods, then the first step i¢ 1o begin
the education process. Consider obining experienced co-
counsel or a mentor who has been tréined in negotiation and
medintion and has pracriced affactivaly within the processes,

While the historically well-known “pesitional bargaining”
approach to negotation has had its day, and is still a legitimare
method, 1 recommend the conceprs of principled negotiation

as developed by the Harvard Negotiation Project and set ont in

“Getting 1o YES.™

The Harvard Negotiation Prajase and “Coming o VES®
established principles of probleme-solving negotintion with
these major alsrments:

* Separate the people from the probler;

» Foews on interests, not posidona;

" Generare options for mutual gein of all parties;

« Insict on chjactive criteria to resolve the dispute; and

= Do not give in ™ power plays and dirty tricks; alwmys
practice principled methods of negotiaton.

: Educarion and practice of affactive negotiation techniques

are the beginning, Coungel should also study and be familiar
with basie medistion principles and practics, on well as ethical
cancerns in mediation.

Dispute resolution courses offered by the Nebraska Office
of Dispute Resolution Training Institure and Nebraska
Mediation Conter Asaoriation sducate lawyer in mediation
and orher ADR ehaory and processes

" Edycation of ADR philosophy, models and methods offers
lawyers an opportunity to leam how to identify and resclve
individug] problsme within a dispute. In learning why dispure
resolution techaiques work and how to use them, a lawyer
should came to enderstand why and how sdversarsl conduct
cen be both inefficient and herméul to a clienr’s interests, which
are pot the same a5 o client’s lagal posicions.

'C. The ethics of negotiation and meadiation

Tu be funilla with the etided consideradons of medtarors,
counsel should consult the Mode] Standards of Conduct for
Mediarors. ™

THE NEBRASKA LAWYER

D, Types of mediation

The rwo predominant types of medingion used in Nebrasks
are the fazilitative and the evaluative methods. The training
offered by the Nebraska Office of Dispute Resohation Training-
Insritute and Nabrasks Mediation Canter Atsociation iz based

. upon the facllimdve model kmown as inderuss based mediation.
This model iz similar to the uegoilattormode] devaloped by~ — ——

The Harvard Negotiazion Project, which is kaown as problem
safying megotiation.

The facilirazive mode] is & method of assisting
the pardes in shifting their focus fmm pesitions
taken in the leps! analysie to nn exnmination of the
needs and interests ot oot of 3 dispute. In this
model, berh the ittuée and the pardes
ralationsiip, whether business, community, or
famnily; have been deemed a priotity; hence, the
practice of wtilizing joint sassions rather than
separats caucuses. The parties re askad e
gemerate cueative optons far sardement while
early on, remaining nen-judgmentsl of the
procticality of the aptions during the process.
The mediator then asgises the parties to evaluara
these aptions int ight of their interenre and abiliny
10 sedistically implemenr the reelution.
This creative interastive process forme the basis
for a cevpemtive, comienswal problem-solving
which provides an oppartunity for the paries to
hear aach other as thay seatch for a rmutual, fair
and final gatrlernent.

The eveluntive model may use many of the
swategies gnd methods of the fagilitative model
bur is generally more inclined o provide rizk
sradysis and psamsement of poseible romulte baged
upon fecrual and legal analysis by on “epert”
mediaror, who is salearad €or his or her scubarantive
legal knewledge and experience in the dispue
arca, The evaluative model is more ineclingd
sowerde qem of the caneng forivare indluidual mees
ing) merhod to explors fectlament options after a
Brief inidal joine session wich all counsrl and
clianta presen,

Assuming that counsel hias the cducation and experience o
effeerively participare in s mediztion asssion, or is in the process
of acquiring the knowledge and hag sesociated with a mentor ar
mediation. experienced attorney, it s time to consider the eceps
Becessary to prepare the ease and then the client, for mediarion.

Lawyer’s Role in Preparing the
Case for Mediation.

There are thousands of bosoky, articles, and checkirs thae
can provide mridance for prepacation of x case for trisl If the

. cése 1s being prapered for g mediation session whils the tage in

in litigation, then the inidal preparation can follow thost trial
preparation procedures. g
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Fuven wlap litigetion bar not commenead, the liigation
preparation 1 an sppropriate place to begin e esablish the
legal merits of your client'’s case. It Is beyond the purview of
this article to review tigl preparation techniques; the focus
here will be to loak ar the process necessary for sffective -
representation in the pre-madiation preparation and mediation
participation,

When the legal enalysis of the ease hus been fully reviewss,
ineluding basic rescarch of #he eause of action, identification of
elements of the caust of action, obraining the documentation
or other evidence nacessty t support the caure of action,
determining damages or other requested relief, an aseessment
of the risls if serlement is nor eached, and congideration of
other client opdons, then It i5 time to shift your mental focus
from litigation advocats to medistion counselor. '

Determine a mediation time line
*  Medtare ac the eacliest possible time after the 2pse is ripe
t0 avoid wasting tme and money.

*  Determine that you have all informardon and documents
necessary to medinte,

 *  Determine if a brief is nesessary to help cliane and

counsel organize the factual and legal issues and

determine jts strengths and weaknesses,

* Determine that the necessary parties have been
identified and are svailable.

¢ Is a standatill rgreement or an  ordsr  to

mediate necessary?
+ Are there confidentiality concerns that reguire a
written agraement?
Prepare to select an appropriate medjator
-« Determine whether facilitative or ¢valvative mediarion
i the bast method.
* Is an evnluation of positions and facts the best method
for the type of case?
* s continuation of a relationship at atake?
» Iz a farilitative, face-to-foce process the best method for
the tjrp& &F cige?
Investigate posaible mediators
*  Derermine mediator’s training, philosophy, seasion styls,
and experience™

“r Will the mediator cemplete a conflict of interest check
- of all partes and counsel befors accepting the

mediation ™

THE NEBRASKA LAWYER : 10

*+ Doas the modiater zaquest o pro medistion

questionngirs, meme, detuments, pleadings, phone
copference or mesting?

* Whar e the mediators position regarding the Model
Stendards of Conduct for Mediators and confidentialicy
of informeticn shared in caucus, in light of the Uniform
Mediatlon Act, and if applicable in light of the Nebragia
Disputa Resolution Act?®

*  Ts an sgreement to mediate necessary and witl there be a
written agreement for fees and expenses?

«  Whare will the mediation oceur?
+ What are the mediator’s expectations for ppening
statements by counsel or client?
*  ‘Whar procadural steps makeup the mediators normoal
procese? Can joinr sesslons be axpected or 2 cauens style?
« In the medistor prepated to writc a final settlemene

agreement or are counse]l expected to proparc
settlement docaments?

Prepare a mediation brief

The purpoee of a mediatian brief is not to acgue or persuade
but 1o provide fuctual informadon, identfy legal iames, 2nd
help change the focus from posiions to the parties’ integests
and needs. Preparation of the brief will require cansiderazion of
the factual and Jegal issues and provide clignr and counsel with
a blue print to consider positional swengths and to sterr
discussion of the clients’ needs and interests. The brief should
inelude:

* A summary of the procedural history and status of the

case including whether any motions are pending that
would resolve outstanding jsgues,

+  Set out the status of discovery and whether any party
owes documents priof 1o mediation,

+ Idemtfy diéputed ieeties of labillty and darmages.

+ Identfy a tme line of factual and lagal issues.

*  Describe any imperant nom-legal issucs mcludmg
expected costs of continuing litigation,

*  Provide parrinent pleadings and exhibits if requeatad,

*  Review history of any setdement negotiations incuding
why sertlernent has not oeeured.

¢ Identify strengths  and  weaknesses  aof
party’s poeitione,

-+ Provide 2 eoncice statement of needs and interests for

each party, if known,

* Include a confldoncia]l Jetrer o the mediavor if

appropriats to discuss prabloms with fhe client’s case
and any confidentiality isrucs thas require attention.”

each
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¢+ Identify who will be present, mlationship to the cass,
and whn hae cettlement guthoriny

Preparing the Client

Educating the client about mediation—As 2 mediation-
educated and experienced lawyer knows, there are dramatic
differences between the adjudicative processes of lirigation and
the consensual procssses of negotiztion and rmedigddon. It i

essential to educate clisnw abour alternatives 1o lidgation and

" it is imperative that the clienr undarsrands the differences
berween trial options and medistion options go the client can
effecrively participate with coungel in the mediation process.

The fivst step is to educare the client about the differsnce
herween the adversacial nature of lidparion and the non-
sdversarial nature of mediation. This will help the client
understand that the mediation process changes the conflict
context from a competitive win-loge arsne with g judgment=
beeed result 16 an oppormunity for & cooperative consensual

based result in 8 win-win arepa. The educational process

should consider

= comparicon of benefits and limitations of mediation
verass litigationg

* negotiation end mediation methods;

-« medistion proeesser;

- pre-mediation prepararion;

* mediarion session perricipation; and

* the closing process for succesefl Anal rezolution.

Comperison of benefits and Iitnitations of mediation
verses litigation—Generally mediarion is voluntary and non-
binding until 2 sertlamant agresment i signed. The client
cannor be forced to partidpate and any party mey pauvse,
or withdraw if the process is not being productive, or termingte
" the process at any time prlor to settlament. If 2 solurion or
sesolution is nat seached there is no prejudice to the litigation
process, In a litigatien process, one iz unable to esntrof the
process once 2 trial has commenced.

» The pardes heve an oppormnity ro select their own
medigtor, eompared ta having a judge selected for them.

« The partics own the process and are participatory
divectly involved in ¢réating o resolution of the problem,
enmpared ®o ehrerving whar is oftan viewad 2: an
attormey staged and seripted process and with 4 third
party; a judge or jury deciding the resuls fior them.

~ The process has the oppartunity for creative settlement
opzions where resolution i¢ aet limited to the damages
or relief requested in lidgation plaadings.

* The progess has more flexibility, is much guicker and
more attentive to the Hme constraine of the clisnt and

THE NEBRASKA LAWYER "

other pasdes, sornpared to being dependent wpon ths
eourt’s peagreesing  eranderde and  asnilebilicy for
trial dates,

»  Emotional and finansial sosts are generally much less
than costs extracred by Litigation,

4 The reschution may include provisions for payment or
sartlernent guarangsss fuay be part of a setdement,
compared to the traditional problems of using
zddirional legal processes to enforce and collest
e judgment.

» ‘There is 2 preater opportunity to preserve or improve
onpoing relationships, ‘compared to the desiructive
litigation process.

» The process is confideaiel, with privilege pretections,
compared to the public expdsurs of plsadings and wial.

* There is no lagal precedent séeulting from the
mediarion, compared 1o the possibility rhat a litigared
reslt may tesult in a legal precedent for or sgeinet
the clisns.

Negotiation and medistion methods~The effective usa
of medistion setrlement knowledge and skills is dependent
upon both counsel and client understanding basie negetiation
and mediation tenete and thelr application o the spacific
sequivaments of the mediation process. Counsel chould discuss
the information sat out previously regarding negotiation and
mediation methods and types.

Mediation process—It iz impertant that couneel

introduces and educares the client sbour the process of
medistion session. Clisnt: naed ta Ba prepered for the new

. experianes of the mediation progess, Clients who are prepared

for the process znd undesstand negoriation and medistion
technigues should be more pleased with their representation
whether g sertlement is accomplisghed or not.

A client who understands the stages of 2 mediation session
will not be surpriced by the process and will be more
comfortable while participating in a mediation session.

Explain how the mediation session begins with the
mediator’s introduction and greeting of the parties and their
cobnsel. The mediator will begin to establish 2 rapport with
counge) and 2l parties while explaining the mediation process
tn 2 respestiil, profrselonel, and imperdal manner. Tha
mediator's ineroduction of the process will include an explana-
tion of its confidentialiry, privilege, the ground rules, and ¢
requedt for the cBient’s cominitment to a volunrary process.
If there ls a confidentidlity agreement, it will be signed befora
opening statements are made. Questions will be invited and
answered. All participants will be provided equal time and
opportunity to make epening statemcnrs. -
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REPRESENTING CLIENTS ENGAGED IN THE MEDIATION PAGCESS

Prepare the client for the mediator's use of structure to
control and balance the parties opportunity to tell their stories;
the use of open-ended questions to discover and cleatly
identify the needs and interests of the parties; use of active
listening, reframing, acknowledging and summarizing
vechniques to clarify and establish that staterments were
accurately heard by all pardeipants; and expressions of
itnpartinl coneern for the feelings of ali parties,

The individual role of client snd counsel in the
preparatiorn;, conduct, and completion of mediation—It is
{mpormnt far the cliene to understand the different roles of
client and counsze] during the medintion scasion. To he

" effectvey, counsel and client muer understand that whenever
possible, while in the mediacion sesrion, the dispute should be
conttvolled by the client, nor counsel. The preparation for
mediation, participation in mediation, and conclusion of the
mediation requires significant client decision-making at each
step of the process. Client participation should begin 'with the
selestion of the medizror. Counsel haa che respensibilicy e
previde infoematinn shany awailehln madiornes and edeies vha
client sbour the mediarors mathede and include e clenr in
the selecrion dacision when a mediztor haer't hean assigned,

Pre-mediztion strategic preparations—Rce-intervicw your
chient using a2 commnoiration method directed at g
comprchensive interview in preparation for the mediavion,
One technique is referred to as listening mindfally rasher than
knowingly. This process is not aimed at informing and
-educating the client, but rather at listening very carefilly and
desply ro the elient's story, then ssking questions that get to the
heart of the elient’s needs and interests, not the legal positions,
then summarizing what you have heard to confitm for the
client thar zouneel undersrande rhoze iesues, neads, and
interests, Counsel’s use of this procesa will prepars counsel
while helping the client prepare ro communicate berter in the
mediation hy familiarizing the client with mediation
techniques and msisting the client in sppreciating the
difference between interests and legal positions.

*  Establich a negodation plan with your client that shifks

- the dlient focus away from *this Is the best I can do, take

it o leave it.” The client’s focus should be on =
¢onsideration of all possible settlament opeans,

* Identify and discuss the strengths and weaknesses of
your client’s and ths opponent’s case and compare the

legal positione with the interests identified by your
alicar elyew l!.i-d e hb diucuoood in tha mecul.ﬂlaan.

List and review the interests and goals being sought in
the mediarion, 2specially noting she idemifiable mutael
interests of 2l parties.

THE NEBRASKA LAWYER 12

*  Identify and discuss with your clicnt the alternatives to
ssttlernany inclading ehe rieks, uncertinties and coats of
conthnuing the licigation process,

¢ Explsin ro tha cliant thae you will be prasant at all atages
of the medietion and that the clisnt can consult with you
in peivare at sny tims

+  Remind the client that the mediator ie not ther o judge

vha pavnas aurd Aasr smt heos the powos vo foxae =
settlement or dictate any rerms of an agreement,
Emphasize that only the parties have the power to

ragke decisions.

*  Ask the client to consider and expreoe any faelings and
emotions that are the result of the dispure and Litigation,
Emeourage the client to exproes those amotione so
counse! in prapared hafore the mediation, to assess thejr
possible iropact on the mediation process. If ncceesary
obtain permission from the client to discuas
eonfidentially with the mediator about whar erporions to
expect during mediatdon and to determine if the

mediator i vonfident and skillful enough to help the
client manage the emotions and thelr apprapriate

expression dusing the mediadon.

v Discuss comrmunication styles that are net
confrontational and adversariel in nature. If you have
access to a videotape of o mediation session, ash the
client to watch i, paying particular attention o the
communication style of the mediator and parties that are
thost effective.

As 2 result of preparstion with the mediator, counsel will ba
able to explain to the clienc the philosophy, method and stages
of the process %0 be expecied in the mediation.

The client must coneider and ynderstand the difference
betwaen 3 lawyers participation and zontyal in a deposition
or courrroorn end the client’s participation and eonerol
in roediation.

The Lawyer’s Role at the
Mediation Session

It iz generally accepted thar the clienr will be asked to
actively participate in the medistion if the client is able to do
s0. The client shou'd be prepared to listen, to negotiete, to
discusa the strengths and acknowledge the problems of the
case. While counset listana silenly, the clisne must be prepased
to discuss the parties’ interests and male decisions abour the

case sven when those decisions are ar 0dds with counsel's
prviows advive Traxcd on logal poridens The mediatlon process

.will pravide the client with the oppertunity to seek counsel’s

adviee and an explanation of the legal implications of 2
proposed decision, bur prior discussion in the preparation stage
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will provide the client with the confidsnce t cooperate with
the medjator while remaining in charge dusing the mediation
discussion of rezolntion aptiona,

- Counsel will have réviewad the introductary and opening
process including the narare of counsel's apening remarks and
the oppormunity for the client o tell hig story and to Maten
thoughtfully and carefully to other parties tell their story, each
without interruption.

The mediator's cole as facilitator seeking a thorough
eamination of the needs and interests of each party, the
brainstorming session fo gencrate optons, and the mutually
cooperative efforty to ariva at z final, eatisfactory, resoludon
should be thoroughly undersrood by the elient,

‘The other party and the mediator will need to hear from
the client, not just counsel, in order to move the dispure toward
final tesolution. The client should be encouraged to speak
cendidly shout whar is most imporzant to bim, ineluding how
he feels about the issues presented, while remembering o work
on the problem and nat atmack the othae pary. Remind the
client that the process is not about mvengz or getting even but
about solving the problem in a way that mecers cach party’s
needs and interssr,

In discussing counsel's fole in mediadon, explain that
soynsel will protect the elient fram overreaching by opposing
counsel, but that you musr be perceived in mediation as being
fair and will use 4 conailiatory tone, Explain that to be effective
you cannot be adversarial or argumenrative during the sessions
and will nor confront or interrogate the other party 2s you
would and are prepared to do at ial, Effcctive communication
in a cooperstive manner with the mediator and other

‘participants i netessary o resolve the dispure and that
resorring o litigation tactice would destroy the oppormunity for
setrlement in mediation.

The closing process for succesaful final reselution—
In anticlpstion of m suceessful medistion, counsel should
prepars dimfts of nny mocounary rolonses, propoced cettlement
agreement and order. In Nebracke, under the Uniform.
Mediarion Act, an oral sertlemens reached in mediation is not
¢ final sertlement.™

The mediator will direct the closure of the mediation by
cither preparing and presenting an agreement identifying che
‘elements of settlement for signature by all pacties and counsel,
or if that is ot poseible because of an adjournment of the
. aession to complete 4 Jdraft of che agreement, then prepare for

© gignatures 2 memo of undettanding cleatly setting out any

urzcaolved inucy IF ugiesiusut o sokile ie aet faslly rcached.
The written, gnemo should clearly set out what remains o be
. finafized, what steps remsin to be complatad, dslegate
recponsibility for drafting, and establish a due date for
all documents. '
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Prior ro signing carefully review and make certain that both
you end your client understand the terms of any flnst
agreement wached in the mediation.

Conclusion

Finally, complete the preparation with the reminder that
mediation is a no-risk, confidendal process that should be
approsched with a positive attitude and knowledge that client
and counsel are thoroughly prepared to work cooparativaly with
the mediaror and all partias in an effort to reach a fair and final
settlement of the dispute.
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0 R eaining infrmogon from the NMCA/ODR Training Inatiuce, oo
, Hisst

1}

o

s 4 ctipenrversien of the Model Seandards of Cenduct for Mediarors,
see i

Uniiforin Mediadon Art Section 25-2537 provides thar partish oan mal
their owr opeementr abemt confidentiality. Confidentialisy as
diminguidhed from priviiogad under the UMA, efom to maners thiat
czrnet bn daclosed oumide of conrt,

Uniform Mediston Act Scetion 252538 cambliches ohligations of the
mnediaras, Thit section requices disslowrs of the mediater's qualifiaations

RESHESENTING CLIENTS ENGAGED [N THE MEDIATION PROCESS

1o auediare.

Uniferm Medindion Ast Section 25-2938 esrablishar ohligatdonz of the
mediator, 4nd requitss inquirics end disclotures by che mediarmg o swold
sonfllety of interest, reguiron n madleror t be impsgriel unlees the pardes
egree otharwlse. .

Uniform Wedintion Act Sceron 28-3937 provides char parties e=n make
their own zgreemanen ahour confidensalivy

" Sannote 15,

Uniform Mediation Ase Ssedon 25-2935 Exceptions w privilege
includes o written sgroement signed by all pasties (o the agreemeat,
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